The cessation of remunerative employment inevitably results in a reduction of income if not its entire elimination. Among our 16.6 million persons over age 65,1 three-fifths have annual money income not exceeding $1,ooo. While the average income of this group is no doubt increasing, it is not clear whether the increase will do more than offset the declining purchasing power of the dollar. Our present federal tax laws extend a number of benefits to persons over age 65 in recognition of the special problems which aging presents.
nition of the increasing medical expenses to which older persons are subject. However, to the extent that aged persons typically experience higher medical costs, they are likely to be able fo meet the three per cent requirement. Given the same income, should a person over 6 5 be entitled to deduct routine medical expense under three per cent of adjusted gross income, while his younger fellow citizen cannot?
It has been urged that the critical problem involves persons who either cannot afford to pay for medical service at the going rate or whose income is so small that they would pay little if any tax even without the benefit of the medical expense deduction It is desirable to recognize the burden of increasing medical expense of aging persons. The present trend towards health insurance might be encouraged by relieving the three per cent requirement for taxpayers of all ages as to amounts paid for health insurance premiums. The important deficiency in private insurance plans seems to be the inadequate spreading of the risk of high medical expense which comes in advanced years over the earlier working years. Such a deduction could be limited to premiums paid on health insurance which was non-cancellable by reason of age. It would be an important policy decision to favor insurance funding of this liability as against current cash payment by the individual of the actual experienced expense. The impact which unusually large medical and hospitalization expense can have upon the economic well-being of persons of limited income indicates the social desirability of insurance funding. The maintenance of a vigorous and independent medical profession might be enhanced by a broadened program of private voluntary insurance. The same end could be encouraged by limiting the employer's deduction to amounts paid as premiums on non-cancellable policies-lifetime health insurance.
C. Social Security and Retirement Income Credit
The employer's contribution to the cost of Old Age and Survivors Disability Insurance under the Social Security law (which in 1962 will amount to 3Y per cent of wages and salaries) 8 is not included in the employee's income for tax purposes. The corresponding employee's contribution is not deductible by him and hence is paid out of taxable incomeY The benefits are entirely free of income tax when received"° even though only the employee's contribution thereto has previously been subject to taxation. The portion of the benefits which arises from the employer's contribution, the portion which arises from the interest earned on the Social Security trust fund, and the portion (if any) which might arise from the general revenues ' CODE § 213. Effective after ig6o, this section also relieves the 3% rule as to payments made orA behalf of a dependent mother or father over 65.
'See statement of Dr. Eveline M. Burns, in HousE CoMM. ON WAYS AND MEANS, op. d1. supra note
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of the Treasury Department are never subject to tax. Undoubtedly, a major reason for this was the fact that the benefits are relatively small (although increasing in recent years). What is sometimes overlooked is the fact that a person over age 65 receiving Social Security under present law also is entitled to an exemption of $1,200.11 Thus under the present law a married couple could receive maximum Social Security benefits of $1,524.12 and additional outside income from investments of $2,400 without becoming subject to the Federal Income Tax. Because of the ten per cent optional standard deduction," 3 more than $2oo additional could be received and yet no tax liability would arise. Is it necessary or desirable to excuse from Federal Income Tax liability married couples whose total income exceeds $4,000? One who is under the Social Security law by virtue of the self-employment tax will also receive all benefits tax free. The benefits will be the same despite the fact that the total contribution on behalf of the self-employed person is considerably less than the combined contribution of the employer and employee. 4 One reason for this might be the fact that self-employment income may include some return on capital investment in a proprietorship or partnership business as well as earnings from personal effort. Tax equity, however, has not been achieved. The entire contribution made by the self-employed contributor comes out of taxable income 15 whereas only one-half of the contribution made for employees is included in the tax base.
The inequity between persons receiving tax free Social Security benefits and those who have provided for their retirement through private pension plans or voluntary individual savings is apparent. In the major tax revision of 1954, Congress attempted to achieve tax parity by giving to the latter class of taxpayers the tax benefit theretofore received by the former. The Retirement Income Credit'" relieves from taxation, to the extent of the twenty per cent first bracket rate, amounts of investment income received by retired persons up to $i,2oo (what was then the maximum Social Security retirement benefit). Any Social Security received by the retired person would offset "retirement income" and thus would reduce or eliminate the credit. By analogy to Social Security, earned income in excess of $1,2oo offsets the "retirement income," so that $2,400 of earned income would eliminate the credit entirely.
On 
(b).
"The self-employment tax is approximately one and one-half times the employee's social security tax, and thus three-fourths the amount of combined employer-employee tax. CODE § 1401 imposes the self-employment tax at 4.7% for 1962. For the same year, the employee and employer each pay 3Y11% or a total of 64%. CODE § 3111.
"The self-employment tax is a kind of federal income tax and hence non-deductible by CODE § x64(b)(x). "CODE § 37.
law, although its chances of passage in x962 would appear good. Its primary purpose would be to raise the retirement income ceiling to $1,524, the present maximum Social Security benefit. It would also modify the earned income rule so that the earned income from $S,20o-$r,700, the first $500 over the permitted amount, would offset retirement income only to the extent of one-half of the amount of income earned. Space limitations preclude a detailed discussion of the almost unbelievable intricacies of section 37 of the Code which deals with the Retirement Income Credit. Suffice it to say that its already abundant complexities would be further enhanced by the proposed changes.
Complicating the tax law enormously, section 37 is understood by only a few retired persons subject to it. Probably many fail to receive its benefits because they file a simple return form which operates to waive the benefit.1 Some who even file Form 104o are totally mystified by the schedule that is devoted to computation of this credit. And yet, even if fully utilized, the provision does not achieve its egalitarian purpose. The total exemption of Social Security benefits may benefit a highbracket recipient to an extent much larger than twenty per cent, while the credit device used limits the benefits to those which would be achieved by a low bracket taxpayer. The remedy is not to exclude retirement income altogether. The answer may be to tax the proceeds of Social Security, allowing a corresponding deduction to the employee or self-employed for his contribution to the cost. D. Deferred Compensation "Deferred compensation" in a general sense may describe any arrangement whereby the realization of compensation for personal service is postponed to a taxable year different from that during which the service was rendered. Greater tax favor is accorded to "Qualified" plans, characterized by broad diffusion of the benefits of the plan among the employees of a particular business enterprise.
(i) Advantages of the Qualified Plan
(a) Employee Deferral. The employer's contributions to the plan are not currendy taxable to the employee." 8 Benefits, when received by the employee, are taxable except to the extent that each payment represents a return of the employee's previously taxed contributions to the plan. The aggregate of employee contributions constitutes his "investment in the contract" for the purposes of the annuity rule. If the employee's contributions are relatively minor so that their amount would be recovered within the first three years of retirement, benefits are excluded entirely from the employee's income until his contributions have been recovered tax-free, whereupon all subsequent payments are fully taxable. Where the employee's contributions are relatively larger, the ratio between the investment in the contract and the "expected return" is mathematically calculated. (The expected return is computed by multiplying the annual annuity payment by the 171d. H § 37(i), 6o'4(a).
life expectancy of the annuitant at the retirement date.) Thus, the proportion of each payment which represents the return of the employee's capital investment is excluded from income, and only the remaining portion of each payment constitutes gross income for tax purposes. This proportionate exclusion is available to the annuitant for so long as he may live, even though he may outlive his life expectancy and thus exclude more from income than the amount of his actual investment.' 9 Deferral offers many subsidiary tax advantages: (x) The decline in income which accompanies retirement places retirement income in lower tax brackets. (2) Personal exemptions are doubled, and $1200-$2400 per year will be in the zero tax bracket. (3) Not only is the investment portion of retirement annuities exempt, but even the "taxable" portion of retirement income from investment sources up to $1200 per year, via the retirement income credit, is exempt from tax up to the twenty per cent first bracket rate. (4) In recognition of the inequitably high brackets which would apply if the employer's contribution to a qualified plan were paid to the employee in a lump sum rather than an annuity, capital gain treatment was extended to such payments in 1954. 20 For persons whose income even in retirement is relatively high, election of lump sum distribution may prove highly beneficial. (5) Postponement of tax payment gives the employee the benefit of the use of the "tax" funds in the interim, thus enhancing the retirement provision by the increment on the funds which would otherwise have been paid to the Government in prior years.
(b) Employer Deduction. The employer's contributions to the plan are deductible when made, 2 ' even though this might appear inconsistent with deferral of the employee's taxation. We encounter here a true "taxpayer's friend"--both the employee and the employer receive the most favorable tax timing without endangering the status of the other.
(c) Accumulation on Fund. The increment on funds set aside for retirement accumulates tax-free. 2 2 Instances are rare in which funds may become compounded without the interposition of income tax reducing the net increment. The accumulation on the fund, if applied to enhance retirement benefits, will reach the employee's tax return eventually, subject to enhanced taxation. More realistically, the tax free accrual is applied to reduce the employer's cost, rendering a plan more feasible. Of course, the employee will receive more benefits than a given employer contribution would yield absent this factor. Until 1959, tax-free accumulation was an advantage uniquely available to trusteed plans. Since the funds provided for insured plans were committed to the insurance companies, the earnings which they produced were taxable in the same manner as any other insurance company income from a like source. In 1959, the tax law was amended so as to exempt insurance com-
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LAW AND CONTEMPORARY PROBLEMS panies from income tax with respect to earnings produced by funds set aside for qualified plans. 3 Thus, insurance companies are able to provide higher total benefits for the same cost, or the former total benefits for a lower cost than formerly, and are placed in an approximately equal competitive position with banks and trust companies for the lucrative pension plan business.
(d) Estate Tax. The portion of annuity death benefits attributable to the employer's contributions is excluded from the employee's gross estate. 2 4 If an employee had a vested contractual right to designate the recipient of death benefits such amounts were considered property owned by the decedent and hence were taxable under the 1939 Code. 5 Otherwise, death benefits paid under totally noncontributory plans escaped estate taxation because there was no "transfer" by the decedent. 2 6 The I954 Code eliminates the requirement of a transfer and includes all benefits, whether purchased by decedent's contributions or by those of his employer, reserving favorable treatment for that portion of the benefits which is attributable to the employer's contribution to a qualified plan.
(e) Gift Tax. Designation of a beneficiary to receive death benefits under a qualified plan is excluded from the gift tax to the extent of benefits attributable to the employer's contributions 7 This special exclusion, introduced in x958, does not imply that all other similar transactions were before, or are now, subject to gift tax. Only an irrevocable designation could result in gift tax liability in any event. 28 Furthermore, the requirement of a "transfer" might preclude imposition of gift tax even as to a non-qualified plan to which the employee made no contributions.
(2) Requirements for Qualification
When the Revenue Act of 1942 clarified the treatment of pension plans by assuring the income tax advantages mentioned above, availability of these advantages was restricted to those plans which diffused the benefit of retirement provision among the employees of a particular business enterprise. It was decided that these tax advantages should not be conferred on plans the benefits of which were avail- TAXATION OF RBTIREMENT PROVISION able only to top management, whose interest in pension plans was motivated largely by the desire to escape high surtax brackets.
(a) Coverage. Coverage of the plan must include a broad segment of the group of persons employed by a particular business enterprise. The general policy seems to have been to insure participation by a significant plurality of the entire group. The Internal Revenue Code specifically defines this requirement in terms which prohibit discrimination in favor of officers, shareholders, supervisory employees or other highly compensated persons. Three alternative methods of satisfying this requirement are established in the Code. 30 First, if seventy per cent of all employees (excluding part-time and seasonal employees and those employed less than five years) actually participate in and are benefited by the plan, the requirement is satisfied. Second, if seventy per cent of employees (as defined above) are eligible to benefit, only eighty per cent of these need actually participate in order for the plan to qualify. For illustration, suppose a corporation which employs i,ooo persons. Fifty of these are seasonal employees and fifty are part-time employees. One hundred have been employed less than five years. These are excluded altogether for the purpose of the above rules. Under the first alternative, if 560 employees, i.e., seventy per cent of 8oo, participate in the plan, it will qualify. The second alternative would require fewer participants. If 56o are eligible, the actual participation of 448 employees (eighty per cent of 56o) would be sufficient to qualify the plan. The less than completely rigorous operation of these rules is illustrated by the fact that in the hypothetical case, less than one-half of the employees participate in the qualified plan. The third alternative is an employer-established classification found by the Internal Revenue Service not to discriminate in favor of officers, shareholders, supervisory employees, or other highly compensated persons. The Code establishes that (I) exclusion of employees receiving only wages of not more than $4800 per year (the present maximum amount of wages subject to Social Security tax), and limitation of a plan to (2) salaried or (3) clerical employees will not be deemed discriminatory. 3 ' Perhaps the Service would disapprove a plan limited to salaried employees where only stockholder-officers were in the salaried class. 2 However, the Code language appears mandatory and the Treasury Department has indicated concern about possible abuse in this area.
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(b) Benefits. The method of determining the amount of benefits and employer contributions must not discriminate in favor of officers, shareholders, supervisory employees, or other highly compensated persons. 34 Not only must participation be dispersed among a large segment of the employees, but the substance of this requirement cannot be defeated in the computation of benefits and contributions. Contributions or benefits which bear a "uniform relationship" to compensation, such as a flat percentage rate applied to all employees (which might be varied according to years of service), 5 are not discriminatory even though total benefits and contributions will be much larger for highly paid persons. Furthermore, the law permits larger benefits and contributions with respect to wages and salaries in excess of $48oo (the maximum amount of "wages" subject to Social Security tax). The Service requires, however, that the plan shall be "integrated with Social Security"--meaning that the benefits received with respect to earnings above the Social Security ceiling shall not be proportionately greater than Social Security benefits 8 (c) Irretrievability of Employer Contributions. A corollary of the employer deduction for contributions to the plan is that such amounts shall be irretrievably committed to the sole benefit of the employees under the plan, with no chance of reversion to the employer 8 7 This requirement is related to but distinct from socalled "vesting" of the individual employee's rights in the fund. Vesting would prevent the remaining employees from benefiting by the forfeiture which results when a potential beneficiary leaves a particular employer. Present law does not require vesting of an individual employee's rights, 8 and if there is rapid labor turnover, a non-vested plan may give most of its benefits to the more stable employees including officers, shareholders, supervisory employees, and other highly compensated persons 9
Nonqualified deferred compensation includes any arrangement for deferral of realization which does not meet the statutory requirements of section 401, outlined immediately above. The status of such arrangements involves a degree of uncertainty since the Code does not provide an integrated method for their treatment. A few matters are clarified by specific statutes; most must be inferred from general statutory provisions containing broad concepts, and from the "common law" of taxation. To the extent determinable, the present status of nonqualified arrangements will be compared directly with the treatment of qualified plans.
(a) Employee Deferral. A carefully drawn plan can give reasonable assurance that the benefits will not be taxable to the employee at the time of the contract, but will be includible only when actually realized in cash, usually in retirement years. 
Ibid. 'CODE § 401(a)(2).
'Vesting is required of profit sharing plans, but not of pension plans. RIcE & SCHLAUOT, op. cir. supra note 32 at 14. Forfeiture and shifting would directly benefit other employees under a profit sharing plan. Under a pension plan, forfeiture merely reduces the employer's cost, thus making possible greater benefits and indirectly benefiting the steady employees.
Ryan School Retirement Trust v. Comm'r, 24 T.C. 127 (1955 75 The nonqualified arrangement, albeit with a little less certainty, shares this advantage and all resulting subsidiary advantages detailed above (except capital gain treatment of lump sum distribution), with the qualified plan. Since a nonqualified plan is normally non-contributory, all amounts received will be treated as income in retirement years.
(b) Employer Deduction. Amounts paid as pension or deferred compensation to a retired employee are deductible by the employer only in the year of actual payment. 1 The attractive combination of employee deferment and current employer deduction is withheld from the nonqualified arrangement. If a nonqualifled plan is funded, and the individual employee's rights are vested, employer contributions will be taxable to the employee in the year made, and deferral is sacrificed. However, the employer is permitted, consistently with inclusion by the employee, to deduct contributions in the year made. If the plan is funded and the individual employee's rights are forfeitable (for example, upon leaving this particular employment), then the Code inflicts a harsh punishment indeed. Not only is current deductibility denied, but even when the amounts are paid to the employee, they are still not deductible by the employer. In other words, contributions to a funded-non-vested nonqualified plan are not deductible by the employer at any time 2 (c) Accumulation on Fund. Tax-free accumulation on the fund is a key advantage of qualified plans not available to others. As indicated above, any kind of funding of a nonqualified plan is discouraged by present law. There is no provision in present law for the exemption of nonqualified employee trusts, as there is for qualified employee trusts under section 5oi(c) (17). Of course, an employer could set aside investment funds in tax exempt securities, 43 provided these were not irretrievably committed to the benefit of employees or of a particular employee! 4 However, the income from such investments would be non-taxable regardless of the purpose for which they were acquired and regardless of by whom they were purchased. The tax-free accumulation of increment on investments which would normally be taxable is uniquely extended to the qualified plan. Recent discussion has focused upon the possibility of accruing "interest" in favor of an employee with respect to promised deferred compensation-the interest to be added 1954 Code, any death benefits payable to an annuitant's survivor are includible in the annuitant's gross estate.4 This applies not only to purchased annuities but also to annuities the consideration for which was furnished by an employer under a nonqualified plan. Where an employee dying before or after retirement has a contractual right to receive certain payments or to have them paid to his estate or beneficiaries, the value of such rights is includible in his gross estate." Since death has eliminated the contingency that the employee might change employers or might compete with the employer, it has been held that the valuation of contractual rights for estate tax purposes will not be discounted for these now unreal contingencies.4
9 When the payments are received by the estate or beneficiaries, they will be treated as income in the hands of recipient." As "income in respect of a decedent," they will be offset by the portion of the estate tax attributable to them."-The only nonqualified item which is immune to the estate tax is a non-contractual death benefit which the employer is not legally obligated to provide 2 Even in such cases, where the employee has a "right" to designate the recipient under an established plan, the Internal Revenue Service will press for inclusion in the gross estate. 53 Some rights to designate beneficiaries might constitute powers of appointment and, if "general," would bring the amounts into the gross estate of the holder 4 ' (e) Gift Tax. There is no special exclusion from gift tax for transactions involving nonqualified deferred compensation arrangements. However, as explained above with respect to qualified plans, it is unlikely that designation of a beneficiary would result in gift tax liabilityY 5 Nonqualified deferred compensation arrangements offer few of the advantages conferred upon qualified plans. While deferral may be available, current employer deduction is not. If current employer deduction is achieved, deferral is not. Tax. 'Election of a joint and survivor annuity is the circumstance most likely to invoke gift tax. See note 27 supra.
free accumulation on the fund is not available. Full estate tax includibility may be expected, and no special exemption from gift tax is extended. The balance of convenience strongly favors qualified plans, consistently with the intent of present law. Why, it may be asked, are nonqualified arrangements ever employed by an informed taxpayer's counsel?
The answer may be found in two major considerations. First, the nonqualified, arrangement may be employed for the benefit of selected individuals who can command it (even supplementing benefits under a qualified plan) or for the entire class of high-salaried top management personnel. There are no explicit limitations to the discrimination in availability and benefits which may be practiced under these arrangements. 58 Secondly, nonqualified plans are preferred because they represent a more limited commitment. If an executive agrees that instead of $50,000 per year cash salary he will receive $30,o0o currently and the remaining $20,ooo spread over the years from age 65 to age 75, the employer has undertaken no more financial commitment than the current payment of the cash salary in question. Indeed, there is an economic advantage in favor of the employer since he has the use of the $20,ooo in the interim. The initiation of a qualified pension plan involves a major financial undertaking by the employer, the obligation of which may extend far down the avenue of the future. Frequently, the bulk of employees expect that the plan will be entirely supplementary to their regular cash wages, and do not view a retirement provision as the equivalent of a cash wage. (Since many plans are not vested this tendency may be well founded on the part of the more mobile workers). Added impetus to the employment of nonqualified devices was furnished by the Internal Revenue Service in i96o. Its long-awaited Revenue Ruling 6o-3I" clarified a number of theretofore uncertain questions. Prior to i96o, counsel drafting nonqualified arrangements were concerned that the doctrine of "constructive receipt" or the related "economic benefit" concept might be applied to hold that a contractual right to receive future payment is income to the employee at the time the services are rendered and the contract is made. In a workmanlike endeavor to ward off this danger, they drew such contracts so as to make ultimate receipt contingent on a number of events which would be resolved only at some remote future time. Specifically, it was common to make ultimate payment contingent upon the employee's remaining in the employ of the particular business enterprise. This contingency in the "work out" period was thought effective to prevent inclusion during the duration of the employment period. One writer suggested that the attainment of retirement age would eliminate this contingency, and might cause all retirement income to be accrued in the year of retirement. possibility, further contingencies for the "pay out" period were commonly employed. Most frequent was the requirement that, after retirement, the employee not compete with his former employer. The agreement would provide that if he did compete, he would thereby forfeit his right to future payments. Finally, continued receipt of the payments was made contingent upon the rendition of consuiting services when requested by the former employer. (If consulting services are to be given only upon demand, they may reduce or eliminate Social Security benefits only for a particular month)?.
The most significant change introduced by the new Revenue Ruling is to make it clear that contingencies such as those enumerated above, whether real or fictitious in the actual fact situation, were in any event unnecessary to secure the advantage of deferral. Several cautious commentators, remembering former reversals of Treasury views, would retain the full panoply of appropriate contingencies in contracts drawn for their clients.
60 Perhaps also many employers will wish to continue the practice of tying the employee to them with a silver cord of contingent deferred compensation. Surely no astute employee would accept, as a substitute for cash of an equal amount, deferred compensation whose ultimate receipt depended on his own immobility. But where such agreements are used more to season the pot of total job advantages, such contingencies will still be employed for a business or commercial reason. Where the contingencies were unreal in the factual situation presented, nothing would be gained by elimination of these contingencies in future contracts. But in that middle ground where the contingencies would have real meaning and the employee is bargaining for deferred compensation to sweeten his tax position, it seems likely that contingencies will recede in importance and tend to disappear in practice. The second major point clarified by Revenue Ruling 6o-3i relates to funding. As mentioned above, funding jeopardizes either deferral or employer deductibility, depending upon whether the individual employee's rights are vested. 0 ' The new Revenue Ruling 6o-3i lends further emphasis to the undesirability of funding a nonqualified plan, if further emphasis were needed. Clear warning is extended that placing the funds in trust or in escrow to assure ultimate payment to the employee will bring about immediate inclusion in the employee's income. This is not to say that an employer cannot, in a different sense, "fund" his anticipated obligation. So long as the funds set aside to meet the liability under the deferred compensation arrangement remain the property of the employer and would be available to satisfy creditors' claims against the employer, the advantage of deferral is not in jeopardy. 
TAxAnON OF RET MENT PROVISION 79 (4) The Plight of the Self-Employed: HR. io
Since i95i, a rising crescendo of complaint has emanated from the self-employed.! 2 Most vocal has been the professional man, whose earnings may place him in -a relatively high bracket but who must provide for retirement out of after-tax earnings. He eyes covetously his corporate executive neighbor of similar income who looks forward to relative financial security for old age under a qualified plan. At least for the self-employed who do intend to retire, a real inequity exists, although it affects those employed by a proprietorship or partnership as well as the proprietors themselves. The effect upon these employees is indirect but nonetheless real. Since their employers cannot themselves qualify as "employees" and gain the benefits of a qualified plan, the incentive which has served so well to stimulate the growth of qualified plans is lacking. Perhaps the most natural response in the face of envy is to seek for oneself the coveted advantage. And this is the wellworn but as yet unsuccessful path trodden by the self-employed since 195i. The perennial H.R. io offers tax reform the American way: "Give the same loophole to everyone." (If this goal were truly attained, it would result in a highly equitable and perhaps psychologically more acceptable tax system.)
Immediately before adjournment in September i961, Congress came near to passing H.R. io. The bill had been approved by the House of Representatives, and had been reported favorably to the Senate by the Committee on Finance. The essence of the bill is the allowance of a deduction for amounts of self-employment income set aside irretrievably to provide for future retirement. The annual deduction would be limited to ten per cent of earned income (excluding return on capital investment in the business), subject to a maximum ceiling of $i75o per year. The entire amount set aside up to $iooo, but only one-half of the excess, would be deductible, up to a maximum of $25o0 (for earned income of $25,00o or more).
Thus, if earned income equaled $25,ooo, ten per cent or $25oo could be set aside for retirement. The first $iooo plus $75 o (one-half of the added $i5oo) would be deductible.
A number of objections to the bill as approved by the House were overcome by amendments made in the Senate Finance Committee; others were not.
(a) The House bill required the self-employed to include their employees in a plan only if there were four or more employees. This was attacked as discriminatory against the persons employed in a group of less than four employees. It was ' 
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LAW AND CONTImPORARY PROBLEMS also characterized as unduly favoring this class of employer as compared with corporate employers of less than four. The Senate bill requires coverage of the employees of self-employed persons without regard to their number.
(b) Contributions for the employees of self-employed persons would necessarily be based on earned income. The House bill permitted the self-employed to take deductions based on "self-employment income" which would sometimes include a return in the nature of interest on capital invested in the business. Thus, contributions for the self-employed would be computed on a more favorable basis than contributions for their employees. The Senate bill bases all contributions on earned income only, which is defined as thirty per cent of the self-employment income where capital is employed in the business.
(c) Neither bill extended capital gain treatment to lump-sum distributions, thereby failing to achieve tax equity between corporate employees and the selfemployed. While the House bill would have treated such sums as ordinary income in the year of receipt, the Senate bill relieves bunching to a limited extent. The amount received is subjected to a tax equal to five times the amount which would result from including one-fifth of the lump-sum in income in the year of receipt. This is similar to a spreadback, but measures the bracket level by the year of receipt rather than the average income of the five year span.
(d) Both bills required that the employee's rights (as well as those of the selfemployed) should vest at an early point. Since early vesting is not required of qualified pension plans (although it is of profit sharing plans), this may be cited as a discrimination in favor of the self-employed and their employees as against corporate employees.
(e) Since there is no dollar limitation on the amount of contribution which may be made under a qualified plan, tax equity is not achieved by H.R. Io which permits the deduction of the lesser of ten per cent of earned income or $175o. The first two objections to H.R. io have been cured by the Senate amendments. The third objection calls in question the appropriateness of capital gains treatment under qualified plans, not the validity of the Senate's proposed averaging approach. If equality is to be achieved with respect to lump-sum distributions, it might better be sought on a basis more justifiable than the capital gains approach. If the vesting requirements of the Senate bill discriminate in favor of the self-employed and their employees, the remedy might be to extend the early vesting requirement to qualified plans, not to withhold it from the new proposal. Finally, while H.R. io does not bring about equality of treatment between the self-employed and corporate employees, the remaining inequities seem relatively minor and not a sound basis for opposition to the bill. What is important is that H.R. io would reduce the inequality of present law. An overall evaluation of H.R. io as amended will show that it is a salutary step in the direction of tax equity. Present budgetary demands may permit no more than this. In two respects, the bill points the way toward future improvement of the entire tax treatment of retirement provision.
(5) Self-Help for the Self-Employed
After ten years of unsuccessful legislative activity, the professional class of self-employed persons has undertaken, with the cooperation of seventeen state legislatures, to help itself to a qualified plan. The key difficulty has been that neither a sole proprietor nor a partner is an "employee" for purposes of the tax law. This fact has rendered unattainable not only qualified pension and profit sharing plans, but also a small host of less significant but nonetheless substantial tax advantages, especially:
i. Employee death benefits. Section ioi(b). By analogy to the exclusion of life insurance, the Code assures nontaxability for $5,ooo paid to an employee's survivors. 2. Deductible premium on group term life insurance." 3. Sick pay exclusion. Section io 5 (d). 4. Exempt lodging furnished for the convenience of the employer. Section xi9. 5. Medical expense. Section io5(b). The medical expenses of an employee, his spouse, and his dependents paid by a corporate employer are deductible by the corporation and are yet not income to the employee. 6.Employee stock options. Section 421. Promising executive talent could be given an opportunity to purchase a proprietary interest in te employer corporation at a price which is advantageous when the option is exercised, without the employee being taxed on the bargain purchase.
Montana's most notable tourist attraction to itinerant professional men would probably be Dr. Kintner's medical clinic in Missoula, which in 1954 was held to constitute a corporation for purposes of the federal income tax, whose memberpractitioners were "employees" of the entity. The Ninth Circuit upheld deduction of contributions to a qualified pension plan. 5 At first, the Internal Revenue Service was reluctant to approve this result because of its understandable hesitancy to "open the flood gates." Besides, H.R. xo was being considered throughout the last ten years, and its possible enactment would relieve some of the pressure on the "professional association" route to tax equity. Another federal court, apparently not cognizant of the Ksintner case, reached the 6° Then six years after the Kintner case, the "Kintner Regulations" 7 were promulgated in final form. Under these regulations, the Treasury applies six criteria to determine whether an organization "more nearly resembles" a corporation than a partnership or trust:
i. Associates, 2. An objective to carry on business and divide the gains therefrom, 3-Continuity of life, 4-Centralization of management, 5.Limitation of liability for corporate debts to corporate property, 6. Free transferability of interests.
State law determines whether these characteristics inhere in a particular organization. The regulations indicate that since (i) associates and (2) a business purpose are common to partnerships and corporations, they are indispensable requirements for corporate status. Apparently a preponderance of the remaining four characteristics-i.e., more than two-will carry the day the corporate way.
In those states which have enacted either the Uniform Partnership Act or the Uniform Limited Partnership Act, it may be difficult to attain corporate status. In Ohio and perhaps some other states the "Limited Partnership Association Act" may provide the required corporate attributesP s By the end of March 1962, seventeen states had enacted legislation authorizing the formation of what may be called "professional associations" or "professional corporations," which are designed to thwart legal (and perhaps ethical) obstacles and concurrently satisfy the Kintner regulations.
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Many unresolved problems stand between the eager professional man and his qualified plan even in these seventeen states. Some problems are common to several states, such as the one-man "association." Contradictory as the phrase appears, the Ohio Act specifically authorizes such organizations, 7 ' and precedent is not TAXATION O1 RB Tn I NT PRovisIoN entirely lacking--consider the familiar close-held corporation all of whose stock is owned by a single individual. Particular local problems may arise under the variant wording of these state laws. For example, does the Ohio statute create a "corporation" for all purposes of the Ohio law? The Act denominates the organization an "association," but uses the word corporation or incorporation in six places. Cross reference is made to the General Corporation Code, and it is provided that all provisions of Ohio corporate law, except those specifically rendered inoperative by the Professional Association Act itself, apply fully to these organizations. It has been urged that if the state law creates a "corporation" in the ordinary sense, then its treatment for federal tax purposes follows automatically, and compliance with the Kintner regulations is unnecessary. 71 In this writer's opinion, the mere labeling for state law would not control for federal tax purposes. However, if the substantive rules of state corporation law with all resulting characteristics apply to an organization, more than semantics is involved. This may be the true effect of the Ohio statute. 72 Thus we are brought back to a careful inventory of corporate characteristics, taking into account the entire law of the state, and not merely the Professional Association Act itself. Some characteristics not mentioned in the Kintner regulations may be important to the ultimate characterization. Perhaps the pendency of H.R. io and quite probably the Administration's current study of long range tax reform, have contributed to the Commissioner's continued reluctance to embrace the new creature in the legal entity menagerie. District Directors have been denied authority to rule favorably on Kintner Klinics and must either deny approval or forward the request to the National Office for initial and final decision. 7 It is apparent that particular scrutiny will be given to the reality and bona fides of the putative employment relationship, a question which is related to but distinct from the viability of the entity.
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The situation today is reminiscent of early 1948 when at least seven common law states had adopted or were about to adopt the Community Property System, entirely unsuited to their tradition and experience, solely to attain the benefits of income splitting. 75 suggests the possibility that the veto would be overridden as in X948. A factor of great importance is the Administration's current study of long range tax reform, which will comprehend the demand for tax equity on the part of the self-employed from a perspective which can survey the overall problem of the taxation of retirement provision.
II
A PRoPosED TAX TREATMENT FOR RETIREMENT PRoVISION
There are strong indications that the taxation of retirement provision will receive thorough study and may undergo radical surgery as a result of the Treasury Department's current study of long range tax reform. There is prospect of a more integrated approach than has heretofore been taken. The question is always open academically, and may before long become open politically: How should retirement provision be taxed?
A significant contribution to the discussion of this question is contained in the work of Macaulay. 76 He proposes a new three-fold classification of retirement arrangements:
I. Vested refundable. The retirement income is assured whether the employee remains with the particular employer or not (vested). Furthermore, if the employee should die before retirement, his estate or named beneficiaries will be entitled to receive a death benefit equal to the contributions made by the employee and by his employer on his behalf. An employee might also be entided to receive all contributions upon termination of his employment. 2. Vested non-refundable. The employee will receive benefits only if he lives to retirement age (non-refundable). However, the rights to retirement income do not depend on remaining with the particular employer (vested). 3. Non-vested. Not only must the employee live until retirement in order to receive any benefits, but also he must remain with the particular employer.
Macaulay then proposes the following tax treatment: (i) Vested Refundable. Equating such a plan to a savings account with restrictions on withdrawal, he would make employer contributions taxable to the employee when made. Earnings on the portion of the fund attributable to each employee would be currently taxable as well. Benefits when received would be taxable under the annuity rule, with an exclusion ratio based on amounts previously taxed.
(2) Vested Non-refundable. Considering the contributions to such a plan as premiums for pure income insurance, the employer's portion should be excludable from the employee's income, and the employee's contributions should be deductible. Benefits would be taxable when received, with no investment recovery exclusion. this sort of plan is too contingent to be characterized as pure income insurance. It constitutes some other kind of aleatory contract, bordering on a gambling arrangement. Since non-vested plans reduce the mobility of labor, they should be discouraged through disfavor under the tax law. (The favorable treatment proposed for vested non-refundable plans will encourage their adoption instead.) Therefore, the employer's contributions should be taxable to the employee at the time made. The earnings on the fund allocable to the particular employee should be currently taxed. Benefits would be taxable under the annuity rule when received, an exclusion ratio being allowed for contributions previously subjected to tax. Macaulay makes no suggestion with reference to the tax treatment of the employer under any of the three types of plan. This writer suggests a further distinction between the character of the annuity rights after retirement has been reached, and the nature of the employee's rights before retirement age. After retirement the plan may give (alternately to lump-sum distribution) (i) a straight single life annuity whose payments will cease upon the death of the annuitant however early this may occur, (2) a refundable annuity providing a minimum number of payments certain equal to the investment, or (3) an annuity providing a number of payments certain, still less than total investment. There may be a joint and survivor annuity, with any of the three arrangements as to payments after death of both annuitants. Furthermore, the plan might offer an "annuity" without life contingencies, such as a simple installment payment over ten or twenty years equaling the total contributions plus some agreed rate of interest. Finally, non-qualified deferred compensation contracts frequently provide contingent rights even during the pay-out period which would be forfeited if, for example, the former employee were to compete with his former employer. Any one of Macaulay's three types of plans, even including the non-vested type, might provide a refundable annuity once retirement age has been reached. While the nature of the employee's rights after retirement may determine appropriate tax treatment at that time, it should not necessarily control tax treatment during the working years.
Macaulay's classification and discussion seem to be directed mainly to the employee's rights during the working period. His elaborate analysis distinguishing the refundable savings type plan from other vested plans is a real contribution. However, it seems that defined operationally, a plan is "refundable" or not depending upon whether there are death benefits during the working period. A vested nonrefundable plan providing death benefits in any amount becomes pro tanto a vested refundable plan. If death benefits equal total contributions, then the plan is wholly refundable.
Is it not the case that we are dealing with two kinds of income insurance-retirement insurance (non-refundable plans) and life insurance (refundable plans)? Where death benefits amount to less than or more than total contributions, risk-spreading, the hallmark of life insurance, is more apparent. But even where death pay-ments are exactly equal to contributions, this portion of the aggregate of rights under the contract may be only a special form of increasing term life insurance. Many economists, perhaps representing the weight of professional opinion, hold that life insurance premiums, excepting that part which represents savings but including the administrative cost of spreading the risk, should be deductible as a cost of maintaining taxable income. 7 Present law, of course, normally excludes from income the total amount of life insurance proceeds 7 s and precludes deduction of premiums, 9 just the opposite of the income insurance approach of economists. If the portion of insurance premiums which represents the pure cost of income insurance plus the portion representing administrative expense were to become deductible, this would call for taxation of life insurance proceeds when received.
Retirement plans, like other forms of "property," represent a bundle of rights. Even the non-vested plan, shifting contributions and benefits from the less stable or more mobile worker to those who remain with the employer throughout their working lives, provides a kind of "term" retirement income insurance. A vested non-refundable plan simply offers a permanent policy of retirement insurance, not permitting forfeiture and consequent transfer of one's interest in the fund to another on termination of employment. Vested refundable plans, and any plans which include death benefits, combine retirement insurance with a certain amount of life insurance.
It is submitted that all three forms of retirement provision, with the possible exception of those which permit withdrawal of all contributions on termination of employment, are forms of income insurance-partly against the risk of retirement and partly against the risk of death-and hence should be deductible by the employee if made from cash income and excludable if made by an employer on an employee's behalf.
Corollary is the full taxability of all retirement benefits when received, and inclusion of life insurance proceeds in gross income as well. Since these forms of income insurance are also socially approved forms of income shifting, tax should be imposed on those who receive, not those who provide, the income. Shift the tax with the enjoyment Provision could be made for the tax-free recovery of the non-deductible portion of life insurance premiums. The hardship of bunching could be relieved by permitting annuity elections that would postpone inclusion, or by a spreadback or averaging deviceY 0 The proposal has the advantage that the income element in life insurance contracts, heretofore non-taxable, would return to the tax base. Although immediate revenues would probably be reduced, in the long run the tax base would be increased. While contributions to retirement plans and life insurance premiums"' would be eliminated from the base, all benefits would return to it in future years, compounded by the increment on the funds. 'The "5 times the tax on x/5 the income" rule of H.R. io has much to recommend it. 'The savings portion of life insurance premium-approximately the difference between ordinary life and term-would be nondeductible. Basis would be the nondeductible portion of premium, and only the excess would be taxable when proceeds were received.
TAXATON OF RITIREMENT PROVISION
The proposed treatment of retirement provision necessarily permits unlimited deferral. Serious revenue problems resulting from this could be controlled by placing a dollar limitation on total contributions for all retirement arrangements, for the self-employed or the corporate employee. Over a long term of years these limitations could be relieved as deferred income, enhanced by its increment, returns to the tax base in ever-increasing amounts.
The key fiscal tool for influencing employer behavior is of course control of the employer deduction. It is assured current deductibility, more than anything else, which renders an employer willing to incur the cost of providing retirement benefits on a broad scale. Deferral for management employees provides an added incentive, but cannot in itself induce the large financial undertaking which adoption of a plan entails. The salutary policy of encouraging diffusion of retirement benefits among the entire working population could be furthered by continuing to limit favorable treatment to qualified plans, although requirements for qualification -applicable alike to self-employed and corporate employees-could be tightened up. The trend toward vested plans could be encouraged by extending future qualification (as does H.R. io) only to plans which provide for early vesting, thereby enhancing the mobility of labor.
Consistently with the proposed treatment of private retirement plans, Social Security contributions made by employers should continue non-taxable. The employee's contributions should become deductible. Any dollar limitation on total retirement provision might take into account amounts contributed to Social Security. Contributions to the Social Security fund made by the self-employed should be fully deductible. All benefits would be taxable when received. No great hardship on low income persons would result since exemptions are doubled after age 65 and the present exemption of Social Security is in many cases an unnecessary duplication.
If budgetary considerations require, as they probably will, the imposition of dollar limitations on total retirement provision, the pressure on non-qualified plans will increase radically. It seems probable that an integrated treatment of retirement provision must set limitations on non-qualified plans. Either tax disfavor must eliminate them-directing all deferred compensation into the qualified category--or at least statutory rules governing the extent of and requirements for deferral and deduction must be evolved. This is probably unfinished business, begun by section 23(p) of the 1939 Code as enacted in 194z (now section 404(a)).
Of course, the practical urgency behind the drive for deferral stems from a felt common need for relief from the high surtax brackets. The integrity of a graduated tax structure would not be undermined by a provision for lifetime averaging, whatever its administrative feasibility 8 2 To a large extent, the interest in deferred compensation of all types derives from the desire to achieve pro tanto the benefits of lifetime averaging. It may be said that permitted deferral is a piece-meal approach to the need for averaging, but until an equitable and administratively feasible system of lifetime averaging has been evolved, there is considerable reason for retaining and expanding this area of permitted averaging. The advantage of the present approach, proposed to be expanded to cover all taxpayers subject alike to common limitations, is that it places a tax incentive behind the extremely valuable social goal of wide scale voluntary provision for retirement. In a sense, retirement provision is long-range saving. It is distinct from ordinary saving in the limitations on withdrawal and the resulting equity in deferral. The economic impact of the growth of pension plans is a subject of great interest and concern s8 It cannot help but have the effect of increasing the amount of economic wealth available for investment in productive enterprise. On grounds of equity, reconcilable with varying budgetary demands, not inconsistent with the graduated tax structure, and in the name of economic growth, the foregoing proposal is submitted.
